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befriended elder, stating that she would be unsafe in a home environment. (See
collective Exhibit 1).

Mrs. |l filed applications for nursing home Medicaid on January 22, 2021, on
April 22, 2021 (after receiving an agreed upon extension from the Tenncare
caseworker), and July 21, 2021. Notices of Decision dated April 27, 2021, July 26, 2021
and October 22, 2021, denied the application for failure to provide verification on a
timely basis. (collective Exhibit 2). Mrs. | llllhas filed subsequent Medicaid
applications to “connect the dates” so she can continue seeking eligibility from the date
of admission.

On February 3, 2021, Tenncare requested verification regarding the nursing home
admission form, letter from life insurance companies showing face and cash values,
burial resources, bank statements, income verification and information regarding home
expenses. Since Mrs.=s condition prevented her from helping secure
verification, eached out to Mrs. *S
sister. To the extent possible, Mrs. s sister provided assistance. Upon receipt

of verification documents, promptly forwarded said
verification to Tenncare including information regarding (|} JEE Life Policy

Number I

On March 29, 2021, Dejuanica Moore, acting for Tenncare, emailed

L ]

’s Medicaid specialist stating the case would be denied due to the cash
value of the policy. Mrs. Moore stated Mrs. needed to
spend down $3934. Mrs. Moore failed consider Mrs. s mental impairment

and, in so doing, failed to follow Tennessee Policy Manual Number 110.0603(3)(a) by
taking Mrs. [l s mental impairment into account.4

2 In or around August, the Chancery Court approved spend-down of proceeds from the || NGz
life policy paying court costs, attorney’s fees and funding a burial. Those funds were immediately
disbursed consistent with the Chancery Court’s Order.

3 Tennessee Policy Manual Number 110.060 is attached as Exhibit 3.

4 It is worth noting that virtually every notice Tenncare sent Mrs. Hasks in bold, extra-
large font: “Do you need help talking with us or reading what we send you? Do you have a disability and
need help getting care or taking part in one of our programs or services?” Due to Mrs. *s
dementia, she did need such help. Eventually she received help from the Chancery Court and from Mr.
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Tennessee Policy Manual Number 110.060(3)(a) or Policy Manual Number 110.060(8),
and 20 C.F.R. § 416.1201(a) to find that the same limitations on liquidating excess
resources existed prior to October 18, 2021. NOWHERE did the ALJ instruct Tenncare
to limit its review on remand regarding Mrs. ||l s other Medicaid eligibility
claims.6

Rather than reviewing Mrs.ﬁs entire record as ordered, Tenncare issued a
summary decision approving ehgibility from October 1, 2021 on-going. Mrs. [N
still contends she was eligible from January 1, 2021 ongoing for the same reasons she
was approved from October 1, 2021 ongoing. Since the matter was remanded for
reconsideration, Mrs. qcontends she was entitled to full reconsideration and
Tenncare should have approved eligibility from January 1, 2021 ongoing. She requests a
fair hearing on that issue.

Mrs. [l <ffectively had no authority or control over excess resources (e.g., life
policies or accounts) in issue from the date of her January 22, 2021 Medicaid
application through the date the Chancery Court authorized spend-down.? For optional
coverage of the aged, blind and disabled, a state cannot use eligibility requirements
more restrictive than those of the Supplanted Security Income Program unless it has
elected 209(b) status.8 42 U.S.C. § 1396a(r)(2)(A)&(B) provide:

(A) The methodology to be employed in determining income and resource
eligibility for individuals under subsection (a)(10)(A)(1)(III),
(a)(10)(A)(H)(IV), (2)(20)(A)(D(VD), (2)(10)(A)(H)(VID), (a)(10)(A)(d),
(a)(10)(C)()(III), or (f) or under section 1905(p) may be less restrictive, and
shall be no more restrictive, than the methodology—

6 In P. R. Mallory & Co. v. Ramsey, 566 S.W.2d 859 (Tenn. Sct. 1978), the Tennessee Supreme
Court stated “the necessary effect of the remand was to reopen the adjudication of permanent partial
disability which the trial court had awarded in its original decree.” Therefore, on remand, Tenncare could
(and should) have reviewed Mrs JjJlf's entire file as instructed and considered her claim of
eligibility from January 2021.

7 Tenn. Rule 1240-03-03-.03(2)(a)(x) provides: Resources excluded from consideration in
determination of eligibility for medical assistance are .... Other resources determined to be unavailable to
the applicant/recipient due to circumstance beyond his/her control.” Although the ALJ found the UAI life
policy was unavailable due to litigation, the ALJ failed to consider other time periods and reasons
discussed herein why the excess resources were beyond Mrs. I s control.

8 42 C.F.R. § 435.401(c).
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(1) in the case of groups consisting of aged, blind, or disabled individuals,
under the supplemental security income program under title XVI...

(B) For purposes of this subsection and subsection (a)(10), methodology is
considered to be “no more restrictive” if, using the methodology, additional
individuals may be eligible for medical assistance and no individuals who are
otherwise eligible are made ineligible for such assistance.?

See also 42 C.F.R. § 435.601(d)(1); 42 C.F.R. 435.401(c)" and see Tennessee Medicaid
State Plan, Attachment 2.6-A.12 authorizing less restrictive criteria,'3 and see Tenn. Rule
1200-13-13-.02(1)(d).*4 One such SSI regulation, cited both in the ALJ’s opinion and as
support for Tennessee Medicaid Policy is 20 C.F.R. § 416.1201(a).1s That subsection

9 Tennessee is a 1634 State, not a 209(b) State. See POMS SI 01715.010, available at
https://secure.ssa.gov/poms.nsf/Inx/0501715010. As such, it has linked its Medicaid program to SSI for
purposes of making disability determinations. Section 1396a(r)(A) & (B) require that eligibility criteria be
no more restrictive than the SSI program for certain applicant grounds. One such group are individuals
covered under subsection(a)(10)(A)(ii), which incorporates Section 1905(a) of the Social Security Act by
reference. Subsection (4) of Section 1905(a) applies to individuals whose income and resources are
insufficient to meet all of such cost (4)(A) nursing facility services (other than services in an institution for
mental diseases) for individuals 21 years of age or older. Mrs. |l is such an individual.

10 Available at https://www.ecfr.gov/current/title-42/chapter-IV/subchapter-C/part-435/subpart-
G/section-435.601.

n Available at https://www.ecfr.gov/current/title-42/chapter-1V/subchapter-C/part-435/subpart-
E/section-435.401.

1 See Exhibit 6.

13 CMS Program Overview and Policy Chapter 1, available at

https://www.cms.gov/files/document/chapter-1-program-overview-and-policy.pdf, provides at footnote
28: For example, states can disregard specific amounts of income or amounts or categories of assets, or
effectively remove the asset limit by disregarding all assets. For more information on state flexibilities, see
“Enrollment and Retention Flexibilities to Better Serve Medicare-Eligible Medicaid Enrollees” CMS
Information Bulletin, January 23, 2015 at https://www.medicaid.gov/sites/default/files/FederalPolicy-
Guidance/Downloads/CIB-01-23-2015.pdf. See also, “Improving Participation in the Medicare Savings
Programs,” Chapter 3 in June 2020 Report to Congress on Medicaid and CHIP, Medicaid and CHIP
Payment and Access Commission (MACPAC) at
https://www.macpac.gov/publication/chapter-3-improving-participation-in-the-medicaresavings-
programs/.

4 https://publications.tnsosfiles.com/rules/1200/1200-13/1200-13-13.20220517.pdf.

15 https://www.ssa.gov/OP_Home/cfr20/416/416-1201.htm.
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The courts are ultimately responsible for the property of persons for whom
they appoint conservators or guardians. Hinds v. Buck, 177 Tenn. at 448, 150
S.W.2d at 1072. They retain continuing control over guardians and
conservators because the persons who accept these appointments become
"quasi-officials" of the court appointing them. See Logan v. Graper, 155
Tenn. 565, 568, 4 S.W.2d 955, 956 (1927). Part of this control includes the
authority to order an accounting when a conservatorship is terminated. Tenn
Code Ann. § 34-13-108(e) (Supp. 1994).

Even though the probate court eventually determined that it did not have
jurisdiction to appoint a conservator for Ms. Clayton, it was the probate
court's order, and nothing else, that justified Mr. Clayton's control over his
mother's assets since January 1993. Thus, Mr. Clayton has been an officer of
the court from the time of his appointment as his mother's conservator. Now
that the probate court is withdrawing Mr. Clayton's authority to act as his
mother's conservator, it may require him to account for his use of his
mother's property. (Emphasis added).

Conservators may only be appointed for persons who are disabled. T. C. A. § 34-1-
101(7)?4 defines a "disabled person” as any person eighteen (18) years of age or older
determined by the court to be in need of partial or full supervision, protection and
assistance by reason of mental illness, physical illness or injury, developmental
disability, or other mental or physical incapacity. See In the Matter of the
CONSERVATORSHIP OF Ellen P. GROVES, 109 S.W.3d 317 (2003).25 Pursuant to
T.C.A. § 34-1-126,26 the Chancery Court was required to find by clear and convincing
evidence that Mrs. |Jlif was fully or partially disabled and that the respondent is
in need of assistance from the court before a fiduciary can be appointed. As stated in
Groves:

24 https://codes.findlaw.com/tn/title-34-guardianship/tn-code-sect-34-1-107.html.
25
https://scholar.google.com/scholar_case?case=17735237525172525589&q=109+S.W.3d+317+&h
l=en&as_sdt=206.
26 https://codes.findlaw.com/tn/title-34-guardianship/tn-code-sect-34-1-126.html.
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Finally, if additional documentation must be considered first by the caseworker, then
Mrs. [l xpressly requests that this request for fair hearing be considered and
that the case be remanded again to Tenncare for FULL consideration of her eligibility
for nursing home Medicaid beginning January, 2021.

Mrs. | EGGG—_. 50 puts Tenncare on notice that she may call certain witnesses such as
Dr. Iy affidavit pursuant to T.C.A. § 4-5-313(4).

ihcerely, / /,/'

S

\ \ /

\ _
David L. McGuffey, CT%éA

Exhibit Attached

ATTACHMENTS HAVE BEEN DELETED
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